nic,"

Alinedabad380015

& ;079 - 26305136

R @ T 80 Mftg%a
& wa v File No : V2(73)/126/Ahd-1/2017-18 [ 60 2

o Stay Appl.No. NA/2017-18
g Irdier 3mew M-Order-ln-Appeal Nos. AHM-EXCUS-001-APP-360-2017-18

R Date : 26-02-2018 =&t &% & adw Date of Issue
A FAT vam_ o (o) R TRA /5/’/5”/3”

Passed by Shri. Uma Shanker, Commissioner (Appeals)

T Avrising out of Order-in-Original No. MP/2523/AC/2017-Reb fi=fs: 14/09/2017 issued by
Assistant Commissioner, Central Tax, Ahmedabad-South

T sieraa 1 W @ gar Name & Address of the Appellant | Respondent
B.M Engineers
Ahmedabad

a?réwﬁfrsﬂmm%mmm%aﬁgsﬂmzﬁmwﬁuﬁ%mwwﬁmaﬁ
el a1 TS SIS UG B Wl © |

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way .

R TROR B GAOET A
Revision application to Government of India :
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0) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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in casé of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. ' '
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. '
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadryplicate in-form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appeliant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-! item
of the-court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the. pre-
deposit amount shall not exceed Rs.10 Crores. it may be noteq that the pre-depositis a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

" Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11D;
(i) amount of erroneous Cenvat Credit taken; .
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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in view of above, an appeal against this order shall lie before th'e Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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:: ORDER-IN- APPEAL ::

This appeal has been filed by M/s. B. M. Engineers, 12, Shree
Vijay Appt. 10, Sundarvan Soc., B/h Mehta Sweet, Vana, Ahmedabad
(hereinafter referred to “as the appellant”) against the Order-in-Original
number MP/2523/AC/2017-Reb dated 20.09.2017 (hereinafter referred
to as “the impugned order”) passed by the Assistant Commissioner,
Central Tax, Division III, Ahmedabad South, (hereinafter referred to as

“the adjudicating authority”).

2. The facts of the case, in brief that the appellant is merchant
exporter filed refund claims under Rule 18 of Central Excise Rules, 2002
against ARE-I No. 07/16-17 dated 14.03.2017.The adjudicating

authority reject the rebate claims On the basis given below:

(a) Mismatch of chapter heading between the exported goods
~and goods cleared from manufacturer
(b) Bill of Lading is not signed

(c)  Non production of Proper Disclaimer/NOC certificate by the
manufacturer

(d) Difference of Rs. 1/- from rebate claim to duty payment

(e) Original ARE-1 not properly endorsed by the Customs
authority.

3. Being aggrieved, the appellant have filed the present appeal and
requested to set-aside the impugned order and allow the refund claim of
Rs. 30,494/-. The appellant has submitted following facts in their O

grounds of appeal:

(i) The adjudicating authority has disallowing the rebate of Rs.
30,494/- on Account of wrong HSN code. The learned officer has
passed the order without considering the substance of the
transaction i.e. the nature of “dish Ends” and “Parts of Water
Heater” is similar and hence there is human error on the part of

appellant in mentioning same.

(ii) While preparing the invoice Accountant has mentioned HSN 2 s,
/g‘ </ - 57% AN

No. i.e. 85169000, the Description of the goods parts of Waterfiﬁf'c R
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Steelfiit Engineering Co. is 73269099 i.e. Other Articles of Iron
and Steel. Further stated that M S Dish Ends is manufactured
from Iron and Steel only and there is no change in the
Description of the goods either on the part of seller nor on the

part of purchaser.

4, I have carefully gone through the facts of the case on records,
impugned OIOs, grounds of appeal in the Appeal Memorandum and oral
as well as written submissions made by the respondents at the time of

personal hearing.

4.1 I find that in this appeal there are five issues (a) to (e) to be
decided by me which are given in the para 2 of this order, I will take the

issues one by one as under.

4.2. Issue no. (a) Mismatch of chapter heading between the goods-
exported goods and goods cleared from manufacturer: The adjudicating
authority has observed that manufacturer M/s Steelfit Engineers Co.
cleared the goods to the said appellant under H. S. Code 73269099
whereas the exporter has exported the goods under H. S. Code
85169000( as per Shipping Bill No. 4684794 dated 11.03.2017). It
appeared that the goods cleared from the factory is different from the

goods exported vide said Shipping Bill.

4.3 On going through the invoice No. BME/EXP/16-17/008. The same
invoice no. also found in the Shipping Bill No. 4684794 dated
11.03.2017. It is observed that appellant describe the goods in the said
invoice as “Part of Water Heaters” and also written "M.S. Dish Ends”
with HS Code 85169000 in the same. Dish Ends can also be used as
part of Water Heater, Boiler, Pressure Vessel, Hydraulic Press etc. I
find, the goods are same only the classification is different. Therefore, I

disagree with the views of the adjudicating authority.

4.4 The issue no. (b) Bill of Lading is not signed: The adjudicating
authority has observed that Self certified copy of Bill of Lading is not
certified/issued by the issuing authority as it doesn't bear any signature

thereon. I find that Bill of Lading No. SWLAHMO0156L7 dated 16.03.2017
submitted by the appellant is signed.

A,
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The Scan copy of the said Bill of Lading reproduced below:
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Therefore denial of refund claim on this ground is not justified. O ’

4.5 The issue no. (c) Non-production of Proper Disclaimer/NOC
certificate by the manufacturer: The adjudicating authority has found
that Disclaimer/NOC certificate by the manufacturer alongwith the
Rebate claim documents submitted by the appellant is not proper as
this certificate addressed to the Superintendent, Division-III. On going
through, the said certificate, I find that the same certificate is addressed
to the Division Superintendent. But the content of the certificate is that
the manufacturer has no objection for the goods sell out vide Bill No.
EX/0347 and exported under ARE-1 no. 07/16-17 dated 14-03-2017--5&“525%\
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instant case, The Division- III |s Office of the Adgudtcatmg Authority)
denial of refund claim on. thlS ground is notJustlﬂed

4.6 The issue no. (d) Difference of Rs. 1/- from rebate claim to duty
payment: The adjudicating authority found that The amount of rebaté
claim is Rs. 30,4934/-, however the amount of duty paid vide Cenvat
account is Rs. 30,493/-, so the amount of rebate claim is more than
the amount of duty paid. The appellant has claimed rebate claim of Rs.
30,494/- instead of Rs. 30,493/~ which is difference of Rs. 1/- only. It
is not sufficient reason for reject the claim. The adjudicating authority
restricted the rebate claim amount up to Rs. 30,493/- only. Denial of

refund claim on this ground is not justified.

4.6 The issue no. (e) Original ARE-1 not properly endorsed by the
Customs authority: The adjudicating authority had observed that ARE-1
No. 07/16-17 dated 14.03.2017HAS has not been properly endorsed by
the Customs authority as not name and stamp of the officer is
appearing therein. The proper endorsement in the ARE-1 viz. signature
and stamping etc is not in the hand of the appellant. It is liability of the
concerned officer to sign and stamp the documents properly. Proper
sign and stamp is not only crotalaria to decide the genuineness of the
documents. If the genuineness of the ARE-I and signature of the officer
are not in question then, the rebate claim cannot be denied on this

ground.

5. The basic concept of the granting the refund of duty is that, the
same goods should be exported on which the duty has been paid. The
adjudicating authority, nowhere in the impugned order, has denied the
fact that the goods have been exported. His entire argument is based
on the procedural lapse committed on the part of the appellant. I am of
the view that once export procedure has been completed, consecutive
benefits arising out of the said export should not be denied to the

appellant.

6. In view of the above, In view of the discussion above, I do not

agree with the views of the adjudicating authority. So, I allow the

appeal filed by the appellant.
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7. The appeals filed by the appellant stand disposed off in above

terms.
(3T AT)
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ATTESTED

DirTay
SUPERINTENDENT (APPEAL),
CENTRAL TAX, AHMEDABAD.

To,

M/s. B. M. Engineers,

12, Shree Vijay Appt. 10,

Sundarvan Soc., B/h Mehta Sweet, Q
Vana, Ahmedabad

Copy to:-

1. The Chief Commissioner, Central Tax Zone, Ahmedabad.

2. The Commissioner, Central Tax, South.

3.  The Dy. / Asstt. Commissioner, Central Tax, Division-11I, Ahmedabad-
South.

4. The Addl./Joint Commissioner, (Systems), Central Tax, South.

\)Auard file.
6. P.Afile.
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