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Assistant Commissioner, Central Tax, Ahmedabad-South

379hraaf arviu Name & Address of the Appellant / Respondent
B.M Engineers
Ahmedabad

al{ a4fr z or@ arr k aria)s arr ma ? it azz amt # 4fa aenfenfa a; mg mm 3rf@earl wt
a7ala ur y7emu am4ea wgr a raT&

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

+ar at untarur 3r4a
Revision application to Government of India :

(«) a4tu urea zyca 3rf@nu, 19g4 #6t ear r fl aat mg mmia i qta arr at su-ar # rm vg
3iaf unterur am)a 3ref fa, mamar, fa +inra, ls#aRn, tit ifGra, #fa ha , ii mrf, { f@aft

: 110001 at al aft Reg1
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

0 (ii) "llfG ma al zif # mm ii a h4t zifala fat ausrI za 3ra arm a fat sqwsI r
augmr #n a sa ; mf #, at fat suer zar wgr j an? a f0ftala za fa# a#usmelma #t ,fur
ra g{ st(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(i) zuRe zgens 4r 3Tar fctTT: fcr-:rr laare (qr z4qr qi) mm fcITTrT 7f<TT 1'[@ "ITT I
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(a) a are f@hatg u 72gr faff ma u zr m1a a ffafw i sqitr zca aa r # UTT
rc # Rae aa i it mna #a ae fa»ftz zrq2Raffa et

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if UralUr zyeas # :rmr-, fg wit sq@l #fez mrr 6t n{ & sit ha arr it zr Irr -qct
f1Wf <B"~ ~- 3TlTffi <B" IDxT -crrfta" m ~ -cix m "&R lf f@a an@erfrm (i.2) 1998 mxr 109 IDxT
fgaa Rg 7fc: 6T I

(d) Cr.edit. of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

ta saran zcas (rfta) Pura#), 2oo1 a fzm o a sifa Raff{e Wl?f fflT ~-8 lf err mwIT lf,
)frsat uR arr )fa fa#ta h ft l'{ffi cB" a8ta Te-3al vi ar@) srr?gr at err-err mwrr cB" ml?:f
frma fhzn um aR;1 Ur rer arr <. al grgff 31'-cfl"@ mxr 36< fufRal # grar
<B" ~ cB" Wl1:f lI--6 al #t mTI 'lfr ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

. .
(2) Rf@arsa rhea Wl1:f Gigi iaiava carg r} znUr6T ill ffl 200/- #6tr Ta 1 ug

3ITT" ugi ica van vaca vnar zt at 1ooo/- at #hr g1al #6t 6gt

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

vita zea, tr 5Ira yea vihara arfl#tr znrznrf@eravr# mTI 3Tll@:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

ah4tr la gyca 3rf@Ru, 1944 #t arr 35-a/3sz inf-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(a6) UqafRaa Rb 2 (1)a i a; 3gar # srarat 6t r@, 3r#hat # ma tr zyca, a3fr
snri zyca giaa a4l4tr =mrmrf@raw (Rrec) al 4fa4 2hf 4)fear, 3Islar i sit-20, q
##e zifqza ar4rag, aft +I, 3<HI414la--380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadn,1plicate in ·form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.. .

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.. .

(4) rrarazr zyca 3re)~um 497o zqen vigil@er #t srq@-1 a aiafa feiffa fsg agara 3« In am?r zqenfeff Rofu if@art a am2r ii re)a 6t ya 4R u .6.so h ar 1r1au yea
feasz ct air a1RI
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item

0 of the·court fee Act, 1975 as amended.

(5) z ail iaf@ii a firvaa fnii a6l art ft ezn 3naff fan ura k ui1# gee,
4h Una gyca vi hara a4ltd =Inf@raw (araff@af@er) fr1, 4os2 # ff@a &

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) var zyca, #ta Gara zrcen gi hara ar9#) nznf@raw (Rre), a uR r4hat #r i
a#czr 7in (Demand) Va is (Penalty) T 10% qa sr at 3farf ? 1ri@, 3rf@raaaras 10

~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

a4hr3earla3ittaraa 3iaia, nf@astar "afcrRt ia"(Duty Demanded) .,,
(i) (Section) is 1Dhagfffa@;

. (ii) fernarrdzhe zf@r;
(iii) rd3fee fuita fer 64aza 2zrz@.

e zrz q4 rm 'ifaa3ft' iiuzqasmraai, 3rfl' atRaa hfqa sraarfrre.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute."

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

arz 32r # 4fr 3rft if@eawr a gr szi arcs srrar areas n avs faa1Rea z ati f mg eys h
10% :ITT@Tal' r aih srzi aaa aus faarfa zt aa av a 10% :ITT@Tal' r #a ad &l

.:, . .:,
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: : ORDER-IN- APPEAL : :

This appeal has been filed by M/s. B. M. Engineers, 12, Shree

Vijay Appt. 10, Sundarvan Soc., B/h Mehta Sweet, Vana, Ahmedabad

(hereinafter referred to "as the appellant") against the Order-in-Original

number MP/2523/AC/2017-Reb dated 20.09.2017 (hereinafter referred

to as "the impugned order") passed by the Assistant Commissioner,

Central Tax, Division III, Ahmedabad South, (hereinafter referred to as

"the adjudicating authority").

2. The facts of the case, in brief that the appellant is merchant

exporter filed refund claims under Rule 18 of Central Excise Rules, 2002

against ARE-I No. 07/16-17 dated 14.03.2017.The adjudicating

authority reject the rebate claims On the basis given below:

(a) Mismatch of chapter heading between the exported goods

and goods cleared from manufacturer

(b) Bill of Lading is not signed

(c) Non production of Proper Disclaimer/NOC certificate by the

manufacturer

(d) Difference of Rs. 1/- from rebate claim to duty payment

(e) Original ARE-1 not properly endorsed by the Customs

authority.

3. Being aggrieved, the appellant have filed the present appeal and

requested to set-aside the impugned order and allow the refund claim of

Rs. 30,494/-. The appellant has submitted following facts in their

grounds of appeal:

0

0
(@) The adjudicating authority has disallowing the rebate of Rs.

30,494/- on Account of wrong HSN code. The learned officer has

passed the order without considering the substance of the

transaction i.e. the nature of "dish Ends" and "Parts of Water

Heater" is similar and hence there is human error on the part of

appellant in mentioning same.

(D) while preparing the Invoice Accountant has mentioned HSN /%%.""%},
No. i.e. 85169000, the Description of the goods parts of Wate'.(f,f · _·,'\if,
Heaters and the HSN no. mentioned 1n the invoice of the M/s._\\\: 'o ...> )~} 1

·o. •9/
< "Js" .>
\."("~"l * /
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Steelfiit Engineering Co. is 73269099 i.e. Other Articles of Iron
and Steel. Further stated that M S Dish Ends is manufactured
from Iron and Steel only and there is no change in the
Description of the goods either on the part of seller nor on the

part of purchaser.

4. I have carefully gone through the facts of the case on records,

impugned OIOs, grounds of appeal in the Appeal Memorandum and oral
as well as written submissions made by the respondents at the time of

personal hearing.

4.1 I find that in this appeal there are five issues (a) to ( e) to be

decided by me which are given in the para 2 of this order, I will take the

issues one by one as under.

4.2. Issue no. (a) Mismatch of chapter heading between the goods

exported goods and goods cleared from manufacturer: The adjudicating
authority has observed that manufacturer M/s Steelfit Engineers Co.

cleared the goods to the said appellant under H. S. Code 73269099
whereas the exporter has exported the goods under H. S. Code
85169000( as per Shipping Bill No. 4684794 dated 11.03.2017). It
appeared that the goods cleared from the factory is different from the

goods exported vide said Shipping Bill.

0

4.3 On going through the invoice No. BME/EXP/16-17/008. The same

invoice no. also found in the Shipping Bill No. 4684794 dated
11.03.2017. It is observed that appellant describe the goods in the said

invoice as "Part of Water Heaters" and also written "M.S. Dish Ends"
with HS Code 85169000 in the same. Dish Ends can also be used as
part of Water Heater, Boiler, Pressure Vessel, Hydraulic Press etc. I
find, the goods are same only the classification is different. Therefore, I

disagree with the views of the adjudicating authority.

4.4 The issue no. (b) Bill of Lading is not signed: The adjudicating

authority has observed that Self certified copy of Bill of Lading is not
certified/issued by the issuing authority as it doesn't bear any signature
thereon. I find that Bill of Lading No. SWLAHM0156L7 dated 16.03.2017

submitted by the appellant is signed.
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The Scan copy of the said Bill of Lading reproduced below:

Therefore denial of refund claim on this ground is not justified.

0

0-
4.5 The issue no. (c) Non-production of Proper Disclaimer/NOC
certificate by the manufacturer: The adjudicating authority has found
that Disclaimer/NOC certificate by the manufacturer alongwith the
Rebate claim documents submitted by the appellant is not proper as
this certificate addressed to the Superintendent, Division-III. On going
through, the said certificate, I find that the same certificate is addressed
to the Division Superintendent. But the content of the certificate is that

the manufacturer has no objection for the goods sell out vide Bill No. .
EX/0347 and exported under ARE-1 ro. one-17 dated 14.03.2017,/$if2
Only the NOC is addressed to the Superintendent, Division-III (in tht_fii, ,_~~_,,\

el o@"»#/.,& ··>
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instant case, The Division-Ill is Office of the Adjudicating Authority)
$. %%

denial of refund claim on this ground is not justified.

4.6 The issue no.· (d) Difference of Rs. 1/- from rebate claim to duty
payment: The adjudicating authority found that The amount of rebate

claim is Rs. 30,4934/-, however the amount of duty paid vide Cenvat

account is Rs. 30,493/-, so the amount of rebate claim is more than
the amount of duty paid. The appellant has claimed rebate claim of Rs.

30,494/- instead of Rs. 30,493/- which is difference of Rs. 1/- only. It
is not sufficient reason for reject the claim. The adjudicating authority

restricted the rebate claim amount up to Rs. 30,493/- only. Denial of

refund claim on this ground is not justified.

4.6 The issue no. ( e) Original ARE-1 not properly endorsed by the

Customs authority: The adjudicating authority had observed that ARE-1

0 No. 07/16-17 dated 14.03.2017HAS has not been properly endorsed by

the Customs authority as not name and stamp of the officer is

appearing therein. The proper endorsement in the ARE-1 viz. signature
and stamping etc is not in the hand of the appellant. It is liability of the
concerned officer to sign and stamp the documents properly. Proper

sign and stamp is not only crotalaria to decide the genuineness of the
documents. If the genuineness of the ARE-I and signature of the officer

are not in question then, the rebate claim cannot be denied on this

ground.

5. The basic concept of the granting the refund of duty is that, the

O same goods should be exported on which the duty has been paid. The

adjudicating authority, nowhere in the impugned order, has denied the

fact that the goods have been exported. His entire argument is based
on the procedural lapse committed on the part of the appellant. I am of

the view that once export procedure has been completed, consecutive
benefits arising out of the said export should not be denied to the

appellant.

6. In view of the above, In view of the discussion above, I do not

agree with the views of the adjudicating authority. So, I allow the

appeal filed by the appellant.

7. 341asa arr a # a& 3r4at at azrsuitah fn snais9..&,,
/6gsee

~/~jjo~~~) ;}.A2:22».-- ··
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7. The appeals filed by the appellant stand disposed off in above

terms. s
(3mr gin)

h.4la a 3gr (3r4tr)

ATTESTED

<
ERINTENDENT (APPEAL),

CENTRAL TAX,AHMEDABAD.

To,

M/s. B. M. Engineers,
12, Shree Vijay Appt. 10,
Sundarvan Soc., B/h Mehta Sweet,
Vana, Ahmedabad

Copy to:-

1. The Chief Commissioner, Central Tax Zone, Ahmedabad.
2. The Commissioner, Central Tax, South.
3. The Dy. / Asstt. Commissioner, Central Tax, Division-III, Ahmedabad

South.
4. The Addl./Joint Commissioner, (Systems), Central Tax, South.5Sara me.
6. P.A file.


